HOGAN & HARTSON

LL.P
EX PARTE OR LATE FILED COLUMBIA SQUARE
. 555 THIRTEENTH STREET, NW
LIN D:A:'T;,(:: IVER . WASHINGTON, DC 200041109
DIRECT DIAL (202) 637-8527 April 24, 1997 TEL (202) 687-5600
FAX (202) 637-5910
BY HAND DELIVERY _—
- WO
Mr. William F. Caton T s
Secretary : AP
Federal Communications Commission R 2 4 ’997
Room 222 Fede -
1919 M Street, N.-W. Cola E5ian

Washington, D.C. 20554

Re: Notice of Ex Parte Communication in CC Docket 96-98

Dear Mr. Caton:

Today, on behalf of WorldCom, Inc., I provided the attached letter, with
enclosures, to Donald K. Stockdale, Jr., Deputy Chief of the Policy Division of the Common

Carrier Bureau, in response to a request from the staff in connection with the shared
transport issue in the referenced proceeding.

I have hereby submitted two copies of this notice and the enclosures for the
referenced proceeding to the Secretary, as required by the Commission’s rules. Please
return a date-stamped copy of the enclosed (copy provided).

Please contact the undersigned if you have any questions.

Respectfully submitted,

1 W
Linda L. Oliver

Counsel for WorldCom, Inc.
Enclosure

cc: Donald K. Stockdale, Jr.
Kalpak Gude
Jake Jennings
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STATE OF MICHIGAN |
'BEFORE THE MICEIGAN PUELIC SERVICE COMMISSION

In fy= matter of the petition af
ATET cummmcmus DF)m:BIGAH I.\C.

Case No. U-11151

Case No. U-11152

v e

At the Fermary 28, 1957 mesting of the Mickigan Poblis Servics Commission in Lansing,
Michigan. .
PRESENT: Hoo Joho G. Stand, Chairman

Hoa._ Jokn C. Shea, Comoassicner

QPN AND ORDER

On August 1, 1996, ATAT Commumications of Mictigas, ac. (Areﬁﬂdapeaﬁééﬁr'
mw;hmmdmﬁmmmdmgmmu
MMWmmWM)nf&MTWMnf
' 1996 (the fidemal Act), 47 USC 2520(c). The ae day, Amesitech Michigem Sled irs petizion ‘_ |
:&mwme{m“mﬂ&[ Iheasammokdaed

mdpamﬁnm'&bm,ﬂmy 16, 1956 utd:tnCazNo U-11134
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Iz s November 25, 1996 ordes I these cases, the Commission approved an istxcomnecsian
maﬂgg&dbytbnﬁzﬁnnpm&wﬁmhmndﬁﬂiou The Comm=issica &athe
,m@d&cpﬁsmﬂcmmngmm“&hm:manmd's
mnduﬁnmumndﬁdby:hemw&hlo'dmofmumdz. To date. Amesttech
LﬁdummdAT&Ihmﬂdﬁvcmachofwbchmﬁmmdm
Addoionally, nlythmrmlymhmdw(ﬂcdlmryzs 1997)=zm=mc |
signzmres of both poues. »

The Commission Staff (Staff) initianed discuwsions with Ameritech Michigan and AT&T
regarding the axresotved isaues. On February 21, 1996.fonawéng;umwahm=pmgm
Suﬂ‘ﬂdmmmmg&wmmeﬁhetmmm
issum On February 24, 1997, Ameritech Michigan snd AT&T Sled respanses to the Saf's
D. - R . . ‘ ‘ C !

mSﬁpimmm;scmmwmamimgwcwﬁa !
was specifically addressed in the arbitration peocesdings: (1) the difference, if ny, beronesn 2 port,
x defined in the Michigan Telecommunications Act, MCL. 434.2101 aaeq.-usAzz.ussuoi)a

q,mbmumdmmwmmmmum ‘
mﬁr&:m:hdmd:nn

mmmuummmmRsmaﬁummm
definition of “poct” in MCL 434.2102(x); MSA. 22 1455(102)(x) and thcrdad Ccmxnl:dm.
Commission”s (FCC) definition of ‘balsuﬁngapﬁﬁty‘ﬁmd_mth:ftt‘sl-‘ebrmy?t :

Page 2 a R C e
T-11151, T-11152 - . : _

. .
.

02/28/97 FRI 16:43 [TX/RI NO 8271)

.
L L e et W



1997 order i CC Dockez 57-1, § 16, and codified in 47 CFR S1.319.  Ac<srdingly, the Sta

nnnunnnnununnuunwnnwauumumonnW&uhnwnnnmuuunumnnwnnUnuunnnuu.wmwuumnumﬁnw.nuwuun
the prices in Advice No. 24388 should be implemenmad in the unbundied loml swirciing part-basic
line port portion of the pricing schedule, Beuse the raies in Advice No. 24368 ..anﬁﬂu..<
cunnnuucwzcwgnbhnuao.nrwuuunr»WnMﬁummwunu.mnuumnnupvmnwuwnunnmﬂHmnmngagnWWnnm
2sy specific concerns that they may have in that proceedmg. | A.

Ameritech Mickigzn sgre=s thar the rares specificd in Advicz No, 24338 Mu.nnoauroﬁnvn. .
incorporazed ints the intercommection agreemen: Sorusbundied loal switching.  Amerftech |
Michigen also conmurs har ay reference 1o 2 Mickigan port should be delcted. Although
Ameriiezh Mickigan Sates irs view thaz the rares for imbundled local swizching recommended by
nwnmwungaunhanucunuvnnOunnmmqqumWNwmnnnn:mmﬁu&b.uuuuﬁnwunnnuﬂnxnwmmamurxwwm :
nnnnnwwgumnannunuuuuuurnwuuouubgnRHWumﬁmu.:ununrnnununnmnu_nmnuunuao.ﬁv;unuo.

Hwever, Ameritach Mickigan argass thar the Commission should riot require the parics o

follow the modified ate schedule thit was mzached to the Staff's comments. The company sttes |

ther, alshough Advice No. 2438B incides rates for both basic fine and ground mart line ports, the

mnn..uﬁuﬂuﬁnquuanwﬂnvﬁmnnr EEEE‘E&EE _

Staff's recommendasion, those elemens should be inchuded in the pricing schedule. Addmionally,
o the pricing schednle with the designation “TRD” (to be determined). It stores that the partiss

have agrecd on definitions and classifications for these scrvices, aud caly need o derenine prices, |

wehich will be sccomplished in Cae No. T-11250.

firther esefission, the Conmmission should direct the pacties to smend the swincking section ofthe -
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priciag schedule amached 2o the Jazuary 25, 1997 sgned version of the cocras: by the Sliowing:
(1) delets “Line Side Parr Withowm Versal Femumres . . . 54 c=xt¥” on page five of 1 priding
schedule (2) msert the rates esablished in Advice No. 2433B for “Basic Line Port, Per Porz and
MSmLinePumePnr:‘dsocnpa;:S,nd(B)dd::‘hﬁ:hideu’ capage 7.
H&Tmﬁnﬁcmmm:ﬁnmhﬂmﬂdm&hﬁmwgna.
mMmmummemwmmmm Aczording 1o
AI&I,hmnuwwmmmsmmmmm
costs tackaided in the Michigan defined “port” in Cases Nos. 11155 2ad U-11156.  In addition to
mmadmmmd'&dﬂﬂm AT&T assets, Anmtmhhﬁ:hxga.n
m&dél@wmmwmdmmmmmﬁcmumpmd
dmondndmu&rabddudmmﬂﬁrmkmmmm&
However, AT&T strzes thar if the Commission adoprs the St2f's posiﬁonthzamnmyl;ot‘;
m%muﬁzmu&bdsmhsq&bﬂnydm&ﬁadbyzhchCmﬂinsﬂm
darmnAT&Tum!dmthﬁnapabﬁwﬁmmwhmﬁmhassﬁwmdmg

cement, ATET does nat opposc the S1a®'s tecommendstion. A‘I&‘Iahom:ug:iz:sthn:h:ﬁnd

cam-besed prices will be estahlished in Case No. U-11220.

ML 424.2102(x); MSA. 22 14685(102)(x).
bemm:deﬁnawquwam:hﬁn; :
" (A) Ene-side faciiisies, which inichude, bisz ave oot Emited to, the connection betwesn a.
mm:;mwwwammm .
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(B) trunk-side failiics, which nchude, bt are not Gamited to, the comecnes berwees
mmuzméaewmm aswi:dxn-mkam;a:.:’

(Qmmmmmﬁamwmm buc are not
Lmired to: _

(1)&mmm:r@mh=mmhsm~&—mhm‘
lmes, 20d wunks to tumks, as well 35S the seme baske capshiiities made availsble to

the incombent I EC"s customery, sach as telephone mumber, white page listng and .
dial tone; and :

(2) all other f:nnresthz:them:hxs:pahhofmvm m:-lndmg.bu:nox
Exited to customn calkng, custom local ares signalng sarvice feansres, and cetrex,

uwﬂsmtzwmhmmgmmmddbym
switch

47 CFR S1319(X 1))

mm@m&aumw&mm&cxnumw

anﬂhbdsmh:gagbﬁnydmadﬁmdm47 CER 51318 nzd’nrg

th:prmgs:hedﬂcsbouldbemﬂdmmﬂ::hpnc:sm%ﬂn. 243%8 forthe ba.ﬁchn:A

porL mehﬁ:ﬁgnpommﬁddad Asmtheuthu-mrﬁngs{on:hzs:hndﬁb-
arrached to the Sff's comments, the Commmission finds thar thase items bave nat bem submitted
for arbitrasion, Mﬁ:wﬁsmﬁem:gz.m&ﬁem,ﬁﬁ&m&::&mﬁsﬁm‘s

approval of the conrract submirred in compliance with this ordes.

b-z’. .Es !I o o E m-

ncSuEmmmm;nmpmaﬂnmﬁrMmmﬁdma

based on its mmmﬁmdwﬁdhsm&awmofmm
betwesn other providers, nmmm&m TthnEﬁmhzmma:
Amerionch Michigan's propesed rebes fur these ficiies do aot change whes watSe valums
changes, which resuirs in the compering carrien” beading the risk of undenized facliies.
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Onzhco:nr.rb.ar., Lsﬂdm&ﬁvmmmauﬁ:hm oz exissng
mm&mm&wﬁcwﬁﬂhm&mmm-mm
inclnded tn Ameritech Michigan's switched waasport txif Payments to Anerizash Michigas
mdm&mdm&emmwﬁedmmmlfunmtmmuﬁi |
dediced Eecifties, the campeny could porsae that opricn. o

To m&ﬁsh&g&:S&Emﬁ&n&:WmAlﬁrsmpw'
rzes, charges, andpi:s&nuAmahﬂ:hMcﬁgn'sFCC Tarf No. 2, Sectioans 6.1.3, enttied
“Rate Coxegories,™ and 6 5.1, cmﬂ:d"S%ﬁ:hd'Inmpoﬂ'(mah:&nstb:mB?:hRms&d

P:.g:207 hhk:w.s::l?azezml md%kmsd?zge:ﬂ?lunfz-ll-m) The S::.ﬁ'sxzzs

ﬁmmmh&ﬁ:hxynsmposlsmmmmmthefcc smmmwmﬁ

qarriers’ ﬂﬂymmmﬁmgmtaﬂnnbpswﬂmﬁ:ﬂh& In:h:SmE’svzcw thc A

FCCMAMM:M;MW@WWW&;W
qu@ﬁns&dhm&nmmmmfymwm
the sams rares mmst zpply 1 both any,thcsﬁimth:mpsms'ﬁyc.;xim mcluded in
Amerhech Mickigan's swiscbed traisport i are the appropriszs alieragive for the shared :
imaro$ee facilimies thet Ameritech Michigan is required to affer. -
ATET responds thaz the Stxff's recommendaziops are consistens with the pasitian that AT&T
mwmmummmm&wbawm&@g
gad should be adopted by the Commission. : , '_ ,
mmﬁmwthsmwmmm
betwemn the pasties. A:cdmgtnhmhhﬁdugn.nhnmddmdtn:hu:mmpon

&ﬁaeswﬂhmmwbuamunﬂ-bh nordasttmrhgaﬂz.tmw

. uw&rmm: hﬁammmnﬂﬂmmm
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options 1o requestg carriers that share these Soimes Th:ﬁ:apcnn.\:aﬁzz = e
cxpacity charge thaz is based oa the pro-razed czgasity o the facility. Requesting @mwiess may
ord&amdrmk@S-O)ar::ﬁﬁplsd:ﬁ&s. However, Amaritach Michigan srpucs base on
:u:n:z:::vnmi:d:sﬁ;:;ndaréhh===z=.Etb‘nw:naﬁ:ch:uhsz:céud:n:ia:h:ﬁzan:ilzs-lﬁui&gr
should be provided.

" Therefore, Ammhmmnmmszﬂ’smmmaw:o
rqum&zboma&lOuImV;,MSMkS be:hangdtodm.ﬁ.hz,z: AT&T s
apmncanshstupmNDSOswnhAmmdthﬂmanapm-mbmhudonthcrns
mAn:mzﬁxl-ﬁdng;nsFCCTaﬁNa 2, Sexion 7.89. Ihspmﬂnmsch:xcwdd
apptymm'dmnﬁzhsbmmm%ms:mﬂoﬁa a;wznumm
fuikn:sh:nm:::an;hm:un:i;hﬁchqn:xz:n:laﬁﬁn:andltnaﬂfsvnnzc:nn:

My,m@%pmm;mdmpmmmm&Ar&T
ﬁrshz:dumﬁﬂmsbcmmmm:hxmm&nmm
AT&T obtxins unmmdied swndmgmw:::kdm(ﬂunk ports). Am:rne:h)-ﬂdupn I.:'p:?s
mmeman&mmaﬁuﬁMMMm
mmmmsmrmzmesl mdm-smhdmap«mn?of
mmmmﬁﬂrypzwmwm’ SecAmﬂnedxbﬁ:h:gmsECCImE
No.z,mwr-pzm InAm:hlﬁdnmsm &Cmanshauldmmm
thetnagcs:nsunn:upnunnnlumn\HE.bcrevn:d:n;::nnz)&!&fr:n:udgrxq:uazAIJSJDsgnr

nmkmmamﬁusbm

“In 3 letter damed Febnumry 25, 1997, AT&T stanex that it appears thar Ameritech -

. Michigan's per axinwme pricing is consiseent with AT&T s position on the i clements thar
should be included, NMnmmhpﬂmﬂﬂmdﬁcMm
clemenr Howewvex; n&rmmmmﬂnmmm zzmdanev "
mwmm:umnm '
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Iz Ameteech Mickigzn's view, rare clenenzs reiwred o swishing mie de exclirded Som
price for shared imerofice Trensmisson fecfries beomuse the federal Act requires that these -

facilises be urbusdled from switching £nd other services. Therefre, Ameritech Mickigan arpues,

the SIF's recommendazion should be clrified to sxehude any switching related raxe dements Som

the price for shered tansmission Scites? mmmwmmﬁmg |
consistent with the requircments of Sectioa 271 of the fxderal Act, 47 USC 271, as reflected in'47
cmsumay,m:@agmm&mﬁmumwdwﬁ
clcmen: and defines shared wansmission facifities s those faciliries beraeen swizches. _
Mdmmmmmmwﬁmcmw&mmm
mmmmmmmﬁy Onthcotherhand.A:nuuech
LﬁﬁmmATﬂst“@mwmm&Mum
consistent with the FCC's raquircments. | : L
The Cormmission finds thar Amerizech Mickigan’s modificrions aad new propasals should be
rejected - There is nothing in the federal Act thar supports Imiring shared transport facilities o any
particniar mumber, Whether it takces economis sense to request & dedicred live rather than shared
mnkajudmzh:tbmaingmh‘ﬂmﬂdhc.wmmh . .
mwmm&cmm&dmn&mcswmwam&
(mmhnﬁmummammmm

tramspart. m::mmh&muﬁsmhuhemmadym

Accoading © ATET s letter, ﬁemdmmhﬂdnmw sprapa:d.pe-

%m;mmmmﬁgmmwmuMmm .
FCC Txiff No. 2. uwmmz(mmpmm)mmmc
TanﬁNo 2, MWPJ@?A‘M&MW
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sxmuze~of-ase pricing appess accepable 10 AT&T. Those elamaxts also appezr to be cansiser

with the Stxf's recammendations, except for the exclusion of the switcing elemert. The

Cmmmﬁndsﬂzth: parties’ agresment on pricing, I 2oy, should be implemnexted. Ctherwise,

_ MSaEs'mmmémon&ﬁéngdmm@mduma@.
‘The Commmission FINDS that |
‘a. Jurisdiction is pursimt to 1551 PA 179, as amendad by 1995 PA 216, MCL 484.210]
‘et seq ; MSA 22 1469(101) €1 seq : the Commumications Az of 1934, as amended by the
" Telecomammications Act afi996, 47 USC 151 e sexq.; 1965 PABbG, as amended, MCL 24.20]

o sexq.; MSA 3.560(101) « seg.; xnd the Cmcn‘skxﬂs of Practic and Procedure, as
amended, 1992 AACS, R 460.17101 ez sexp.

b. The Sff's recommendarions to resolve the rantinisg dispred issues should be adopted as
pruvid.-:di_ndﬁsorder.. .
‘THEREFORE, IT IS ORDERED timz: |

A The secammendations submired by the Commission Staff are adopted as provided in this
acder.

B. Within seven days of the date of tits order, WWMH&TW
nmsaﬂﬁdngn.ln. Mmawmﬁmmwmnm

‘m.hthCamﬂn sémn:huotdcndthel@avunbazs, 19960rd=5nth:s=s:.

Pagr 9
T-11151, T:11152

02/28/87 FRI 16:43 [TI/RX NO 6271)




The Cammission regerves jonsfiction and may issue firther orders as peosssary.

MICEIGAN PUBLIC SERVICE COMMISSON

- Chamman
(SEAL)
I dissent, as discassed in my sepmmtc
oprion. :
{/John C Shea

Page 10
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STATE OF MICEIGAN

BEFORE THE MICHIGAN PUBLIC SERVICE COMMISSION

In the manter of the pesition of
AT&T COMMURICATIONS OF MICHIGAN, INC.,
firr arbitration to establish an inreccommestion

Case No. U-11151
agreemen? with Amesitech Michigan

In the manter of the petitioa of
o estzbich an tercomection agresment with

veme Case No. U-11152
AT&T Commumications cf Michigaa, Toc. :

N N NP N s el NSNS s

DISSENTING OFINTON OF COMMISSIONER JORN C SHEA

(Schained on February 28, 1957 conceraing order isssed an sama dare )

Imjoa:hﬁmcﬁ:ﬁ@by&:mﬁa&ya«y&rﬁe@l&dhmy
Nevesmber 1, 1996 dissenting opésion i Case No. T-11138. smxyp;.n.:hm&u'mma
pmmmmwmmammmmmﬂnw
TWM(&MA‘j.mw&:nmofﬂzmndmm
mandxres in the accompanying ardec. . ; P

The grestes: iling of the paudo-fideral process adapter by the majorisy i the absakte.
h&darmﬂbh&pdﬂnﬁn&w&:m_wbéhuww ‘I‘he

- majerity’s decision that “there is no fmctionsl difference,* Order 2 5, bdue:nthemy |
, d:ﬁn:nnnof"pan"ﬁnad.m umummwmm

; d:ﬁ:mg umawﬁym xd..hunomndndbua. mmAdeﬁmnnu

. .
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self-coarzined nd Exited to the words there st The FCC ruie provides v its defiziios
“ﬁuﬁu&cﬁq,bu{E=]=nt£=in=ito‘:h:iuﬁngsezﬁxthinthzruh: On the most fimdamenm! basis,
therefire, the FCC definition may ncorparate things ot expressed which ars not part of the
MTA definition. ¥t is nowhere made clear by what legal nhoeity the majorizy has detemined t
ireerprer 2 definition prormulgared by a Federal agency. Comrasy to the majority’s desision, all of
these mstters cm and should be addremsed under Mickigen law. Since they were oot I
respecthlly dissex. '

Jonnc.shiﬁi;

1]

.

'

.

-

.
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STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE PETITION )
OF AT&T COMMUNICATIONS OF INDIANA,)
INC. REQUESTING ARBITRATION OF )
INTERCONNECTION TERMS, CONDITIONS)
AND PRICES FROM GTE NORTH )
INCORPORATED AND CONTELOFTHE ) CAUSE NO. 40571-INT 02
SOUTH, INC., D/B/A GTE SYSTEMS OF )
INDIANA, INC., IN THEIR RESPECTIVE )
SERVICE AREAS, PURSUANT TO §252(B) )
OF THE COMMUNICATIONS ACT OF )
1934, AS AMENDED BY THE )

)

TELECOMMUNICATIONS ACT OF 1996.

DEC 121386

BY THE COMMISSION:
Mary Jo Huffman, Commissioner
Clayton C. Miller, Chief Administrative Law Judge

With the passage and subsequent Presidential approval of the Telecommunications Act of
1996 ("the Act" or "TA'96"),' Congress amended the Communications Act of 1934° to stimulate
competition in the marketplace for telephone services.” On August 16, 1996, AT&T
Communications of Indiana, Inc. ("AT&T") filed the instant petition pursuant to Section 252(b)
seeking this Commission's arbitration of various terms of a contract by which it would
interconnect its facilities and equipment with the local telephone network of GTE North
Incorporated and Contel of the South. Inc. d/b/a GTE Systems of Indiana, Inc.

By docket entry dated August 28, 1996, the presiding Administrative Law Judge notified
the parties that the Commission had retained Ms. Mary Hinrichs (“Arb. Hinrichs™) to serve as an
arbitration facilitator in this matter. Arb. Hinrichs conducted various arbitration sessions with
the parties during September and October, and prepared a Final Report of the Arbitration

'Pub. L. No. 104-104 (1996).

247U.S.C. 151 et seq. The language creating new U.S. Code sections 251 through 261 is found in
section 101 of TA’96. Unless otherwise indicated, however, citations to sections of the Act in the text of

this Order refer to the sections added to the U.S. Code, rather than to the organizational divisions within
TA’96 which contain those new sections.

3See H.R. Conf. Rep. No. 458, 104th Cong., 2d Sess. 113 (1996).
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Facilitator. Having considered the applicable state and federal law. the arguments presented. anc
the recommendations contained in the Arbitration Facilitator's Final Report. the Commission
. now finds as follows:

L Jurisdicti

Section 251(c) of the Act requires Incumbent Local Exchange Carriers (ILECs) to
negotiate the terms and conditions of agreements to interconnect their networks with the facilities
and equipment of any telecommunications carrier requesting such interconnection. and to
negotiate other types of agreements relating to the introduction of competition to the local
telephone exchange market. Section 251(f)(1) contains a qualified exemption from the
requirements of Section 251(c) for rural telephone companies.

GTE claims that one of its operating subsidiaries, Contel of the South. Inc.. qualifies as a

“rural telephone company.” Based on this claim. GTE filed a Verified Motion for Partial
Dmmxssalgunhc_An:mMmlﬁnmnmmﬁhrimm on behalf of Contel of the
South in mid-September.” Assuming arguendo that Contel of the South would qualify on its own
as rural telephone company as defined in Section 153(37) of the Act. we nevertheless question
whether Congress intended the rural exemption to extend to individual subsidiaries of larger
telephone companies. After all, Contel of the South does business in Indiana along with GTE
North Incorporated under one name. Although its Verified Motion omits reference. other than in
the caption. to GTE North Incorporated, said Motion arrived with a cover letter on GTE
Telephone Operations letterhead (“A part of GTE Corporation™) reading, in part: “Enclosed are
the original and thirteen (13) copies of the Verified Motion for Partial Dismissal or, in the
Alternative, Partial Suspension of the Petition by GTE North Incorporated and Contel of the
South, Inc., d/b/a GTE Systems of Indiana. Inc., to be filed in the above matters.” (emphasis
added). Because we find that Contel of the South. Inc. and GTE North Incorporated are doing
business as one entity, we decline to consider whether, considered separately, Contel of the
South, Inc. qualifies for the exemption for rural telephone companies contained in Section
251(f)(1) of the Act, and, as this was the only question presented in its Verified Motion, said
Motion is, accordingly, DENIED. We consider Contel of the South, Inc., and GTE North
Incorporated. collectively doing business as GTE Systems of Indiana, Inc. (“GTE”), to be an
ILEC as defined in Section 251(h)(1) of the Act. AT&T is a telecommunications carrier as
defined by Section 153(r)(49) and received authorization from this Commission in Cause No.

* The Commission had established the policy that written materials submitted by the
parties during the pendency of the arbitration would initially be date stamped “Received” and
directed to Arb. Hinrichs. In consultation with the Chief Administrative Law Judge, Arb.
Hinrichs would then determine if the issue raised in a party’s submission required a
determination beyond the scope of her authority, in which case she would direct that submission
be date stamped “Filed” as a public document. GTE’s Verified Motion, for example, was
received from GTE on September 16th and filed by Arb. Hinrichs on September 17th.

2



40415 on September 3. 1996 to provide certain iocal telecommunications services in indianz.

Section 252(b)(1) provides a twenty-six day window of time during the course of
negotiations under Section 251 - from the 135th through the 160th dayv after a party first requests
to interconnect - when either party to the negotiations may petition a State commission 10
arbitrate any open issues. In Indiana. ILECs are considered public utilities and. as such. are
subject to regulation by this Commission.” Accordingly. for purposes of implementing TA'96 in
Indiana. references to a "State commission” in that Act apply to this Commission.

On March 12, 1996, GTE received AT&T s request to commence interconnection
negotiations: it timely filed the instant petition 157 days later. Accordingly, this Commission has
jurisdiction both over the parties and the subject matter of this proceeding.

2. Nofi i Public Participati

On August 21, 1996, this Commission issued an Amended Interim Procedural Order in
Cause No. 39983, our generic investigation into the introduction of local telephone competition
to Indiana. In that Order, we found, among other things. that participation in all arbitration
proceedings before the Commission pursuant to TA'96 would be limited to the two entities
negotiating the interconnection agreement. We noted that the FCC has adopted a rule. 47 C.F.R.
51.807(g), which similarly limits the parties to any arbitrations it might be called upon to conduct
under TA'96. We further noted that, upon the conclusion of our arbitration. the negotiating
parties are required to present their completed interconnection agreement to the Commission for
our review, at which point the public, through the Office of the Utility Consumer Counselor, and
other interested parties will be afforded the opportunity to provide the Commission with the
- benefit of their views on all aspects of the proposed agreement.

Pursuant to the August 28, 1996 docket entry, Arb. Hinrichs convened a meeting with the
parties in the Commission's offices on September 3rd and established an arbitration schedule.
Having limited the arbitration proceedings to the negotiating parties. no public notice of this or
subsequently held arbitration sessions was due or provided.

3. The Commission's Arbitrati

The AT&T Arbitration Petition noted that at the time of its filing on August 16, 1996,
“despite hundreds of hours of negotiations, and apparent written and verbal agreements on some
items, these discussions have failed to produce a final agreement on any item.” Because all
issues were unresolved and would need to be decided by the Commission, AT&T submitted as

*1.C. § 8-1-2-1; see aiso id. § 8-1-2-88; id. ch. 8-1-2.6 (*Competition in the Provision of
Telephone Services”™).

(3 )



Exhibit A to the AT&T Arbitration Petition a complete proposed interconnection agreement. &
revised version of which it submitted on September 20th (the “AT&T Proposed Agreement”) and
. requested that the Commission adopt the AT&T Proposed Agreement in this arbitration
proceeding as the interconnection agreement between the parties. GTE filed its Response on
September 10th. in which it generally urged the Commission to “resolve the disputed issues in
such a way as to promote competition. not the self-serving interests of a particular competitor.”
Each party submitted boxes of back-up documentation in support of its filings. We note.
however. that there has been little. if any, reference to such documentation in the parties’
subsequently filed proposed orders.

The parties continued to negotiate as the arbitration proceeded. To our dismay. these
negotiations bore little fruit in the form of agreed upon contract terms. Additionally, as discussed
below. Arb. Hinrichs’ Report and our own review of the record in this arbitration strongly
suggest 10 us a reluctance on the part of GTE 1o reach an interconnection agreement with AT&T.
which reluctance repeatedly manifested itself in a failure to cooperate with the arbitration
facilitator's requests for information.

Section 252(b)(4) of the Act provides. in part, that a state commission may require the
parties to provide such additional information as is necessary for the resolution of unresolved

issues. In addition to AT&T’s Petition and GTE’s Response, in the instant arbitration the
Commission required:

. GTE to submit with its Response a proposed interconnection agreement (as
previously noted. AT&T had included such a proposed agreement with its
Petition);

. each party to respond to the other’s proposed interconnection agreement. stating
with specificity areas of agreement as well as areas of disagreement;

. each party to submit written direct and rebuttal testimony;

. each party to conduct cross-examination and recross before Arb. Hinrichs on the
record;

. the parties to submit jointly one document that would be a Joint Proposed

Interconnection Agreement setting forth all terms agreed upon, as well as each
party’s disputed proposed language where they did not agree; and
. each party to submit briefs in the form of a proposed order with findings;

All of the above was required as a means of examining the parties’ respective positions,
clarifying the unresolved issues, and ensuring that this Commission would be able to resolve
unresolved issues by the federal statutory deadline.

Despite Arb. Hinrichs’ repeated, unambiguous and, we find, reasonable requests for the
parties to present their cases in accordance with the above, they failed to timely comply. Such
recalcitrance, especially on the part of GTE, required extraordinary measures on the part of the
arbitration facilitator and the staff of this Commission in order to ensure our compliance with the



federal mandate that we arbitrate all open issues in the parties” interconnection agreement by the
Congressional deadline.

On October 1. 1996, Arb. Hinrichs requested that the parties combine their agreed upon
language with their disputed proposed language into one Joint Proposed Interconnection
Agreement. to be submitted not later than October 11th. We find this request for information
from the parties, as well as the deadline. to have been reasonable, particularly given that the
deadline was seven months after AT&T requested to interconnect with GTE. When it became
apparent that the parties would not meet this deadline. Arb. Hinrichs called the parties in for a
special meeting on October 7th. Based on the parties’ representation at that meeting. Arb.
Hinrichs concluded that the parties had a fundamental difference between them as to how 10
express an interconnection agreement in contractual language. Thus. while GTE and AT&T
ostensibly agreed in principle on a number of issues. the parties had been incapable or unwilling
to reduce to writing more than twenty or thirty percent of these issues.

Rather than work together on the requested Joint Proposed Interconnection Agreement.
the parties had instead collaborated on the development of matrices of open and closed issues.
Arb. Hinrichs gave GTE the opportunity at the October 7 meeting to suggest a different date for
the deadline. Keeping a deadline of October 11 was important because the Joint Proposed
Interconnection Agreement was intended to serve as the vehicle for the parties’ arguments in
their respective Proposed Orders. which were due October 15th. Arbitrator Hinrichs' report to
this Commission was due on October 29th. In response, GTE’s negotiator, John Peterson. noted
that the October 11th deadline would be a challenge, but that, “probably the real point is that up
until we got into the arbitration process, there wasn't a real deadline, and you imposing a
deadline, I think, is a very productive act on your part, and I would just. if I were vou. let the
parties go back and problem solve and see what we can come up with without giving further
direction.” (October 7, 1996 transcript at B-62)

Recognizing that AT&T cannot achieve entry into GTE’s local telephone market with a
matrix, but must have a contract delineating the terms of its interconnection with GTE. Arb.
Hinrichs informed the parties at the October 7th meeting that if they could not meet the
Commission’s October 11th deadline for the Joint Proposed Interconnection Agreement. the
Commission would, pursuant to Section 252(b)(4) of the Act, look to other sources of
information for our resolution of the open issues in their interconnection agreement. Arb.
Hinrichs went on the inform the parties that the Commission was prepared to consider as a
source of relevant information the Interconnection Agreement proposed by AT&T and Ameritech
Indiana in a separate arbitration proceeding then pending before the Commission.

According to Section 252(b)(4)(B), this Commission

may require the petitioning party and the responding party to provide such information
as may be necessary . . . to reach a decision on the unresolved issues. If any party refuses
or fails unreasonably to respond on a timely basis to any reasonable request from the State



commission. then the State commission may proceed on the basis of the best information
available to it from whatever source denved.

Notwithstanding this statutory language. when the parties missed the October 11th deadline for
their submission of a Joint Proposed Interconnection Agreement. GTE argued that this
Commission's reliance on the outcome of the negotiations between AT& T and Ameritech
Indiana. as well as on our arbitration of the open issues in that contract. would violate GTE's
right to due process. would contradict established principles of arbitration. and would be
inconsistent with TA’96. AT&T replied that GTE had received due process and further alleged
that GTE had failed to negotiate in good faith. and that. after failing unreasonably to respond on a
timely basis to this Commission’s reasonable request for information. GTE s objection to any use

of another negotiated/arbitrated interconnection agreement ignored the broad license expressed in
Section 252(b)(4).

We find that GTE has failed to establish or show cause as to why this Commisston should
not require the parties to implement the provisions of the interconnection agreement in Cause
No. 40571-INT-01 between AT&T and Ameritech Indiana (“the AT&T-Ameritech Agreement™).
Specifically, we find that the parties missed the deadline for submission of the Joint Proposed
Interconnection Agreement. We further find that the purported joint submission presented by
GTE after the close of business on October 11th did not comply with our arbitration facilitator’s
request. because, among other reasons. it did not represent agreed upon language on all alleged
“closed issues,” and it included GTE’s legend on the cover page which appears to negate areas of
agreement if this Commission does not give GTE the prices GTE advocates. This problem of
achieving joint contract language on areas of alleged agreement is not unique to GTE's
negotiations with AT&T. We take administrative notice that in all three of the GTE arbitrations
before this Commission, GTE has agreed to little, if any, contract language.

Section 252(b)(4)(A) of the Act provides that this Commission is to “limit its
consideration of any petition . . . to the issues set forth in the petition and in the response . .. .”
Section 252(b)(4)(C) then directs us to resolve each such issue “by imposing appropriate
conditions as required to implement” Section 251(c) of TA’96. As noted above, AT&T’s
petition put the entire Interconnection Agreement before this commission. GTE’s chief
negotiator Donald McLeod testified that AT&T and GTE had agreed in principle to
approximately sixty-four percent (64%) of the issues they negotiated, but had little. if any, agreed
upon interconnection contract language. Without adequate guidance from the parties. we were
unable to commit the resources necessary in such a short time to identify those fragments of
consensual language buried in the volume of briefs and other filings.

We note that both parties expressed concern about their ability to jointly draft
interconnection agreement language in time to submit an interconnection agreement for approval
by this Commission pursuant to Section 252(e)(1) of the Act. We find that the issues subject to
arbitration include the issues set forth in the GTE and AT&T Joint Matrix dated October 8, 1996
and received by this Commission on October 9, 1996. Pursuant to 47 U.S.C. § 252(b)(4)(B), we



further find that the circumstances set forth above support the use by this Commission of the
Interconnection Agreement between AT&T and Ameritech Indiana in Cause No. 40571-INT-01.

. as negotiated by those parties and as previously arbitrated by this Commission ("AT&T and

Ameritech Indiana Interconnection Agreement”) as the best information available to this
Commission to use as a basis for contract language 1n the instant arbitration.

4. Resolution of Open Issues
A. General

Based on the findings in the preceding sections, we find it is necessary to provide AT&T
and GTE direction on contract language in order to ensure that there will be an interconnection

agreement between these parties which complies with TA*96 and other applicable provisions of
state and federal law.

When the parties ultimately submit their completed interconnection agreement to this
Commission for approval. it should contain the contract language to which these parties have
mutually agreed, and should otherwise reflect our determinations set forth in this order. In the
event that these parties are unable to develop mutually agreed upon language by the deadline set
forth in the ordering paragraphs below, the parties should submit the language contained in the
Interconnection Agreement between AT&T and Ameritech Indiana, Cause No. 40571-INT-01 in
whatever form approved by this Commission, with the sole exception that the prices in the
agreement between GTE and AT&T should reflect our findings in the instant arbitration.

Given the paucity of GTE's citations to the record, and our finding to use the AT&T and
Ameritech Interconnection Agreement pursuant to Section 252(b)(4)(B). and that the issues
presented by AT&T and GTE in this cause have often already been addressed in the AT&T and
Ameritech Indiana Interconnection Agreement as negotiated and arbitrated., we hereby adopt the
decisions in the AT&T - Ameritech Indiana arbitration in Cause No 40571-INT-01 and the
resulting Interconnection Agreement. Therefore, with the exception of the issues we find to be
specific to this arbitration which are discussed below with accompanying findings, we find that
the remaining issues presented by these parties shall be resolved in the manner in the AT&T and
Ameritech Indiana Interconnection Agreement, as negotiated and arbitrated.

B. Costs Studies and Prices

On September 19, 1996, GTE filed a Motion to Deny Implementation of the FCC’s
Default Proxy Rates, in which it requested that the Commission reject the default proxy rates
established by the FCC in its First Report and Order. GTE requested an opportunity to present
evidence on state-specific pricing and cost related issues. On September 23, 1996, AT&T filed a
Motion to Sever TELRIC Cost Studies for Consideration in a Separate Proceeding (the “Motion
to Sever”), in which it requested that issues related to GTE’s total element long-run incremental



cost (“TELRIC"™) studies be severed from this arbitration and given expedited consideration in a
separate proceeding.

The FCC First Report and Order established, in part. national pricing rules that the FCC
called Total Element Long Run Incremental Cost (TELRIC).® On September 27. 1996. the
Eighth Circuit temporarily staved the FCC First Report and Order. That same date. the FCC’s
issued its Order reconsidering portions of its First Report and Order. establishing a flat-rated
default proxy range for the non-traffic sensitive costs of basic residential and business line ports
associated with the unbundled local switching element. The FCC also clarified that because the
First Report and Order concluded that the local switching element includes dedicated facilities.
the requesting carrier is thereby effectively preciuded from using unbundled switching to
substitute for switched access services where the loop is used to provide both exchange access to
the requesting carrier and local service by the ILEC.

Bv Docket Entry dated October 9, 1996. the presiding Administrative Law Judge (ALJ)
granted the Motion to Sever, finding that cost data is an essential component of any
interconnection agreement and that the methodology employed by an ILEC such as GTE in
conducting its cost studies can substantially affect the ability of new local exchange service
providers to compete. Given the very limited statutory time frames available for arbitrating
unresolved issues related to an interconnection agreement, the presiding ALJ concluded that the
necessary systematic, comprehensive examination of cost issues should be conducted in a
separate proceeding. GTE filed a Petition for Reconsideration of the October 9th docket entry on
October 29th. accompanied by a Brief in Support of said Petition. AT&T filed 2 Brief in
Opposition to GTE’s Petition for Reconsideration on November 12th.

A petition or motion for reconsideration is ordinarily directed to the person or entity
responsible for the challenged action. While GTE’s Petition seeks reconsideration of the
presiding ALJ’s docket entry, it apparently directed its petition not to the presiding ALJ. but to
the Commission as a whole. GTE cited to no statutory basis for its authority to seek
reconsideration, although we note that 170 IAC 1-1-17(f) provides for rulings of the presiding
officer in a hearing'to be appealed to the full Commission.” We chose to treat GTE’s Petition for
Reconsideration as an appeal to the full Commission, and now rule to uphold the presiding ALJ's
granting of AT&T’s Motion to Sever GTE’s cost studies from the instant arbitration and his
corresponding determination to utilize interim proxies for the prices herein. Accordingly, GTE’s
Petition for Reconsideration is DENIED. For purposes of the instant arbitration. we will use
proxies. Such proxies will be superseded when we true-up GTE's prices based on the actual

® See FCC First Report and Order § 672; 47 C.F.R. §§ 51.501-51.515, 51.701-51.717.

7170 IAC 1-1-20 contains our rules for rehearing after entry of an order, for further
hearing before entry of an order, and for the introduction of additional evidence. Reconsideration

under this rule - 170 IAC 1-1-20(d) - pertains only to actions pursuant to the Motor Carrier Act,
and are therefore inapposite.



costs we subsequently determine in the separate proceeding referenced above.

On October 15. 1996 the Eighth Circuit dissolved its temporary stay over the entire FCC
First Report and Order and replaced it with a stay of the FCC’s national pricing rules contained
in specified portions Appendix B - Final Rules of that Order:

* §§ 51.501 - 51.515(inclusive)[Pricing of Elements].
* §§ 51.601 - 51.611(inclusive)([resale}.

* §§ 51.701 - 51.717(inclusive)[Reciprocal Compensation for Transport and
Termination of Local Telecommunications Traffic], and

* the default proxy range for line ports used in the delivery of basic residential and
business exchange services established in the FCC’s Order on Reconsideration
dated September 27, 1996.°

We note that these decisions occurred after the parties’ revised proposed orders were
received in this cause on September 24. 1996. All arguments presented by the parties on pricing
thus referred to the entire FCC Order then in effect. Given the Eighth Circuit’s recent permanent
stay of the FCC’s proxy rates, those rates are no longer mandatory. We find. however. for the
State of Indiana, that the discussion and findings on default proxies contained in the FCC First
Report and Order are a source of information as we set interim proxies that will promote
competition in Indiana. We have no credible Indiana-specific evidence that would dispute this .
finding. Nor do we have any credible Indiana-specific evidence that convinces us that the
finding of “irreparable harm” by the Eighth Circuit regarding the FCC’s national pricing rules is
in fact the case in Indiana. Additionally, there will be a true-up of any interim proxies coming
out of the arbitration, as they will be superseded upon a final determination of permanent prices
in our separate cost proceeding. For all of the reasons set forth above. we will look to the FCC
Order for guidance in setting the interim proxies in this arbitration.

Sections 252(d)(1) and (d)(2) provide, in part, that prices are to be based on cost. An
ILEC such as GTE has greater access than anyone else to cost information. at least with regard to
its own services, and we find it is that ILEC’s burden to prove its costs in accordance with the
terms of TA’96. GTE did not persuade us that its proposed costs were “determined without
reference to a rate-of-return or other rate-based proceeding” as required by Section
252(d)(1)(A)(1). We thus find that we cannot rely on GTE’s proposed costs for purposes of this
arbitration, and, as previously noted, we will make those determinations in a separate proceeding.
We also find AT&T’s proposed costs unreliable because they were based on calculations of the

* The Eighth Circuit’s October 15th stay also included the “pick and choose rule” as set forth in
footnote 3, supra.



operational costs of another ILEC (Ameritech) in another state (Michigan).

Knowing that this Commission may look to the AT&T - Amenitech Indiana
Interconnection Agreement as a basis for our resolution of open issues pursuant to Section
252(b)(4)(B). GTE asked this Commission not to impose other parties  costs. but to base our
order on GTEs costs. (Tr. Pg. H-180 to H-181). Although we recognize that GTE has a different
cost structure than Ameritech Indiana. we find that the evidence GTE presented in this cause as
to its costs was not credible. We do find. however. that data from the FCC. the National
Exchange Carriers’ Association (NECA), and even AT&T’s own simplified cost studies for GTE
suggest that. in general. GTE has a higher cost structure than Ameritech Indiana. Accordingly.
we set the following interim proxies and find that they are consistent with the Act. and based on
this Commission’s knowledge of telephone service in Indiana. these proxies should promote
competition in the local exchange market in Indiana:

. The parties are directed to use GTE s applicable access tariffs to calculate its
prices unless otherwise noted below:

. For combinations of services, the price is the sum of their parts:

. Except as otherwise noted below, if there is no access tariff, then the parties are to
look to prices in the AT&T - Ameritech Interconnection Agreement. and use the
following formula. Based on this Commission’s history with GTE and Ameritech
we estimate GTE’s cost structure is approximate!y twenty percent (20%) higher
than Ameritech Indiana’s. Therefore, where there is no access tariff. GTE and
AT&T shall add 20% to any applicable price in the AT&T - Ameritech Indiana
Interconnection Agreement and use the resulting price as the interim proxy in this
proceeding. If the parties dispute the price for a service which has no such
corollary in the AT&T - Ameritech Agreement, the dispute should be resolved
using the alternative dispute resolution process also provided for in the AT&T -

Ameritech Agreement as a service affecting dispute, which can be appealed to this
Commnission;

. For collocation, neither party provided credible collocation cost information. As
noted above, we estimate GTE’s cost structure is twenty percent (20%) higher
than Ameritech Indiana’s. Where there is no tariff, GTE and AT&T shall add
20% to any applicable price in the AT&T - Ameritech Indiana Interconnection
Agreement and use the resulting price as the interim proxy in this proceeding.

. For poles, ducts, conduits, and rights-of-way, we recognize that the FCC
regulations for section 224(e)(1) are not to be effective until February 8, 2001, and
are to be phased in over five years after their effective date. 47 U.S.C. §224(e)(4).
However, GTE should not have to wait five to ten years to be compensated by
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AT&T retroactively. Because we have no credible evidence before us. the parties
are directed to utilize the prices developed for AT&T s access to Ameritech
Indiana’s poles. ducts. conduits. and rights-of-way:

. For non-recurring charges. we find that the parties should use the lower of the
corresponding prices developed in our arbitration of AT&T s interconnection
agreement with Ameritech Indiana plus twenty percent. or GTE's retail rate.

. For wholesale prices, Congress set the applicable standard in Section 252(d)(3) of
the Act. We note that GTE and AT&T have both filed wholesale tariffs with this
Commission in Cause No. 39983. Additionally, we have severed the cost and
price issues from this proceeding and deferred the final resolution of those issues
to a separate proceeding. Therefore, in this proceeding, we will be setting an
interim wholesale discount of seventeen percent (17%) that will be superseded
when the Commission completes its work in the separate proceeding. We select
this discount because we have no credible cost information before us. but we
recognize the difference in the cost structures of Ameritech Indiana and GTE. We
take administrative notice that this 17% proxy discount corresponds to the greater
discount (21%) we established for Ameritech Indiana in Cause No. 40571-INT-
01, which is consistent with our analysis of the difference in the cost structures of
the two ILECs. We believe our determination is consistent with the Act. and will
foster competition in Indiana.

C. Services to be Offered for Resale

We resolve most resale issues presented by the parties in a manner consistent with the

AT&T - Ameritech Interconnection Agreement. We find. however. that the following issues
require determinations specific to GTE:

“Below-cost services”: Pursuant to Section 251(c)(4) of the Act. AT&T requested that
GTE offer to AT&T residential and certain other telecommunications services at wholesale rates.
However. GTE refused to offer for resale residential and certain other telecommunications
services that it claimed are currently offered at retail below cost. GTE has made the policy
decision that it will not offer residential and other “below-cost™ services until rebalances its rates.
and to be forced to resell before such rebalancing would be discriminatory. We note that GTE
has not asked to have its rates rebalanced and that GTE’s last rate case was concluded in 1988.

Section 251(c) of TA’96 specifically addresses the additional obligations of incumbent
LECs, including, in subsection (4), resale:

(4) RESALE.- The duty-
(A) to offer for resale at wholesale rates any telecommunications service
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that the carrier provides at retail to subscribers who are not telecommunications
carriers; and

(B) not to prohibit, and not to impose unreasonable or discriminatory
conditions or limitations on. the resale of such telecommunications service. except
that a State commission may. consistent with regulations prescribed by the
Commission under this section, prohibit a reseller that obtains at wholesale rates a
telecommunications service that is available at retail only to a category of
subscribers from offering such service to a different category of subscribers.

GTE is thus under a statutory mandate to not impose unreasonable or discriminatory conditions
or limitations on the resale of telecommunications services.

AT&T witness Jaworski testified that commercially viable resale opportunities are vital
1o the development of competition in the local exchange. He indicated that resale is the
necessary first step in establishing such competition. and that facilities placement becomes more
feasible as a large stable customer base is established. (Jaworski Direct. at pp. 6-7).
Mr. Jaworski emphasized that competitive viability in the local exchange depends on the
availability to resellers of a “comprehensive. functionally complete product offering.” (Jaworski
Direct. at p. 11). He further urged that all pricing options and packages that are available to
GTE's retail customers also be made available to AT&T for resale to its retail customers so that
incumbent LECs such as GTE not enjoy a competitive advantage by withholding product
offerings from new market entrants. (Jaworski Direct, at pp. 19-24).

GTE’s witness Meny, on the other hand, testified that GTE should not be required o
provide, at wholesale rates, “below-cost” retail telecommunications services. We find it difficult
to reconcile her testimony on cross-examination with the statutory requirement that GTE resell at

wholesale rates all telecommunications services that it provides at retail to subscribers who are
not telecommunications carriers. (Tr. H-134 and 135).

In our recent Resale Order on “bundled resale”,” we observed that resale of
telecommunications services was especially important for the opening of heretofore
noncompetitive local telephone service markets.”® Since our Resale Order, the FCC has adopted
its implementing regulations on this subject.!” While most of these FCC Rules are subject to the

> Interim Order on Bundled Resale and Other Issues, Cause No. 39983, at p. 26 (LU.R.C.
July 1, 1996) (“Resale Order™).

' The same point was stressed in paragraph 907 of the FCC Order: “Resale will be an
important entry strategy for many new entrants, especially in the short term when they are
building their own facilities. Further, in some areas and for some entrants, we expect that the
resale option will remain an important entry strategy over the longer term.”

47 CF.R. §§ 51.601 - 51.617.
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